 Town of Newington, NH

ZONING BOARD OF ADJUSTMENT

Meeting Minutes – August 17, 2015


Call to Order: 
Chair Matt Morton called the August 17, 2015 meeting 

at 6:30 PM.

Present:
Matt Morton, Chair; Ted Connors; Ralph Estes; John Frink; Planning Board Rep, Jim Weiner; Town Planner, Tom Morgan; and Jane Kendall, Recorder

Public Guests:
Attorney Steve Roberts; Steve Haight with Haight Engineering; Luke Hurley; Keith Frizzell; Anne Beebe; Paul Reardon; Paul and  Sandy Sweeney; Norman LeClerc

Minutes:
Ted Connors motioned to accept the Zoning Board Minutes of 

June 1, 2015. Ralph Estes seconded the motion, and all members voted in favor.
Public Hearings:

Request by Keith Frizzell regarding property at 34-46 Patterson Lane, Tax Map 19, Lot 6 and Map 13, Lot 11 for a Special Exception to permit the construction of water impoundment in wetlands, pursuant to Article X Section 4C of the Zoning Ordinance.

Mr. Steve Haight of Haight Engineering stated that they were presenting their request again after receiving their wetlands permit on June 17, 2015. He provided their wetlands report and said the New Hampshire Department of Historic Resources also required an archeological review, which was done. He said they looked at the house, the land, dug test pits and there were no findings on the site. Board member John  Frink asked  if an assessment of the historic house had been done and Mr. Haight  said it may have been in the report, but it had nothing to do with the wetlands.

Planning Board Representative, Jim Weiner said the applicant, Mr. Keith Frizzell  had voluntarily offered to do additional plantings when the Conservation Commission asked. Mr. Haight stated that they increased the number of plantings at the front and side of the site and enhanced the wetland plantings. 

Board member, John Frink inquired on the drainage system and Mr. Haight  said the  drainage system would be re-worked during the project. Mr. Frink asked if the drain would be maintained by the property owner and Mr. Haight  replied that the drain on the other side was in the Town’s right-of-way, but the applicant would maintain their side and the Town would still have access rights. Mr. Norman LeClerc of Patterson Lane said the pipes for runoff were only 50’ from the catach basin and took in runoff from the nearby industry and could fill with sediment and flood the road. Mr. Frink said it should be brought to the attention of the Board of Selectmen. Chair Morton asked Mr. Frink  if he could bring the issue to the attention of the road agent first.

Mr. Paul Reardon of Patterson Lane said Sheet C8 referred to hazardous materials and asked if there would be testing for toxins running off into the wetlands that ran to the Piscataqua River. Board member, Ralph Estes said the EPA would be called in if there were a spill. Mr. Frizzell said the only uses allowed in the building would be those that were allowed in that zoning. Mr. Reardon said trained OSHA officials were supposed to clean up any construction spills. Mr. Haight  said Mr. Reardon had brought the same question up several times up at the Planning Board hearings and the references on Sheet C8 were for the building permit and pertained to requirements during the construction, not the use. Attorney Steve Roberts added that the term “hazardous materials” as used by State law was broad and could include household cleaning chemicals, but  it did not refer to drums of hazardous materials. He said the  construction sheets were required and DES permitted the items listed. Chair Morton added that Sheet C8 was boilerplate for construction, and any use of hazard materials by tenants would require a permit and the fire chief would have to be notified if there was a spill.

Mr. Reardon asked if they would have 30 days to appeal  after approval was granted. Mr. Morgan said State law gave 30 days to appeal, but the attorneys usually didn’t find any standing for appeals from abutters that were further away from the site.

Chair Morton closed the public hearing and opened board discussion.

Mr. Estes said the applicant received all permits, the Conservation Commission had made recommendations and the Planning Board gave conditional approval once the Special Exception was granted so he saw  no reason to deny.

Ralph Estes moved to grant the request by Keith Frizzell regarding property at 34-46 Patterson Lane, Tax Map 19, Lot 6 and Map 13, Lot 11 for a Special Exception to permit the construction of water impoundment in wetlands, pursuant to Article X Section 4C of the Zoning Ordinance. Ted Connors seconded the motion. 

Chair Morton asked the applicant when they anticipated starting and finishing the project. Attorney Roberts said it was not unusual to set a time limit for a building permit, but it was unusual as a condition  of approval from the Zoning Board of Adjustment that was an appellant board. Mr. Weiner said it was not the board’s intention to deny the construction, but  it was unusual to have a project go on for 7-9 years so they wanted to set a reasonable end date. Mr. Frink commented that the building inspector could establish the construction time frame, not the ZBA that granted the Special Exception.

Chair Morton said granting the Special Exception was the final hurdle that would allow them to acquire their building permit and they had already discussed setting time limits with Town counsel who agreed that doing so would encourage applicants to complete their projects in a timely matter. Attorney Roberts said the Town could declare the site a nuisance and take the applicant to court if someone didn’t finish construction. Chair Morton said the Town didn’t want to get to that point so they were trying to establish a time limit to encourage completion before applicants redirected their resources to other projects. He said the date was not in stone and they could return to ask for extension if necessary.

Mr.  Frizzell said it was his intention to get the building up as soon as possible, but he had no idea what might happen before they started construction or during the time it took to finish the project and it could be difficult if there were weather delays, an economic downturn, or issues with a potential tenant. Mr. Weiner said the applicant had made several comments regarding delays so he assumed they wanted the project done sooner than later, therefore, it would be fair to the Town to agree to a reasonable limit on the project. Attorney Roberts said if they had to establish an end of construction date it would make more sense to say they would finish 26 months from the construction start date. Chair Morton said that would be agreeable.


Co-Chair Connors moved the first motion and all were in favor.

Ralph Estes moved to recommend that the building inspector put a 26-month completion date after the start of construction on the proposal by Keith Frizzell regarding property at 34-46 Patterson Lane, Tax Map 19, Lot 6 and Map 13, Lot 11. Jim Weiner seconded the motion and all were in favor.

Adjournment: 
Ted Connors motioned to adjourn and Ralph Estes seconded the motion. All were in favor and the meeting adjourned at 7:10 p.m. 

Next Meeting:
To be announced

Respectfully

Submitted by: 
Jane K. Kendall, Recording Secretary
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