Town of Newington, NH

ZONING BOARD OF ADJUSTMENT

Meeting Minutes – April 27, 2015


Call to Order: 
Chair Matt Morton called the April 27, 2015 meeting 

at 6:30 PM.

Present:
Matt Morton, Chair; Ted Connors; Ralph Estes; John Frink; Jim Weiner; and Jane Kendall, Recorder
Absent:
Town Planner, Tom Morgan
Public Guests:
Norm LeClerc; Alan Wilson; Town Counsel, Attorney Walter Mitchell; Town Counsel, Attorney John Ratigan; Attorney Victor Manougian; Lawrence and Catherine Ramunno; Jack Hoyt; Peggy Lamson
Announcements:
Public Hearings:

A) Request by Keith Frizzell regarding property at 34-46 Patterson Lane, Tax Map 19, Lot 6 and Map 13, Lot 11 for a Special Exception to permit the construction of water impoundment infrastructure in wetlands pursuant to Article X Section 4C of the Zoning Ordinance.
The applicant was not present and the abutters excused themselves from the rest of the meeting.
B) Appeal by Bruce Belanger of the Planning Board’s interpretation of Article X of the Zoning Ordinance regarding property at the corner of Nimble Hill Road and Fox Point Road, Tax Map 17, Lot 11-2. 
The applicant’s attorney requested a continuance.
C) Appeal by Lawrence & Catherine Ramunno of the Building Inspector’s Notice of Violation regarding a building at 369-371 Fox Point Road, Tax Map 4, Lot 1.

Board member, Jim Weiner informed the Chair that he was a neighbor and had received a call from the applicant, Catherine Ramunno and that he had informed her that he was a member of the Board and was not at liberty to discuss the matter further. He said he did not feel there was any conflict of interest.

The applicant’s counsel, Attorney Victor Manougian said they did not agree that their had been an expansion of the pre-existing non-conforming use or that the permitted use had been terminated from disuse in the course of a year. He said they were also appealing the claim that a building permit was required to replace an overhead garage door with a sliding door that was purchased by the current tenants, Cynthia Gunn and Kurt Stone for less that the $2,500 limit.

Attorney Manougian went on to discuss former building permits and use history of the structure, and reviewed various legal cases. He said the two structures that were built on the same lot had been grandfathered at a Town Meeting since the 1970’s and noted that he could not find any case or zoning law that would restrict the use. Town counsel, Attorney Walter Mitchell agreed that the two residences on a single lot were probably grandfathered prior to the 1997 ordinance restriction. Attorney John Ratigan, representing the Town Building Inspector, John Stowell also agreed with Attorney Mitchell, but said the issue was that a non-conforming use could not be expanded upon without applying for a variance to convert the lower level to residential use.

Attorney Manougian said Board of Selectmen, Jan Stuart asked the Building Inspector, John Stowell to investigate the sliding door installation. Mr. Stowell then filed a cease and desist because there were questions on whether they needed a building permit for the sliding doors, along with a citation for the lack of carbon and smoke detectors. Attorney Manougian said they acknowledged that the applicant had not installed smoke and carbon detectors, but that battery operated detectors had been installed until the hard-wired detectors could be installed.

Attorney Manougian stated that Ms. Stuart’s son, Tim Stuart had been a tenant at one time and that Ms. Stuart had past disagreements with other tenants. Attorney Manougian passed out a series of affidavits from former tenants describing their use of the residence. Board member, Ralph Estes pointed out that the septic had only been approved for two bedrooms.

(The Chair called for a 5-minute recess at 7:23 p.m.)

Mr. Jack Hoyt of Little Bay Road attended the meeting and said he had been a former tenant. Mr. Weiner said one of the affidavits stated that the room off the garage had been used as storage and not a bedroom and wondered if the grandfathered use was then negated. Mr. Hoyt said he didn’t see how using a bedroom for a den or storage in a two-bedroom house would redefine the number of bedrooms.

Mr. Stowell said the building was taxed as an apartment and he had expected to see more of a garage on the first floor when he went to inspect the building so he was surprised to see the first floor was more furnished so he considered it a change of use. Attorney Ratigan said no one was disputing that it had been an apartment since 1978, but there were two tax cards and one referred to the first floor as a basement and the other referred to it as a garage and it seemed important to distinguish it from the residential use if only two bedrooms were allowed upstairs, along with having the proper ingress, egress and detectors.

Board member, Ted Connors asked Mr. Stowell how long he had been Building Inspector and Mr. Stowell said it had been four years. Mr. Connors said he didn’t believe Mr. Stowell had the full benefit of history to have all the facts.

Mr. Estes asked who contacted Mr. Stowell and Mr. Stowell said Ms. Stuart had contacted him, but he didn’t know who contacted her.

Mr. Connors asked where the affidavit from Ms. Stuart’s son, Tim had come from and Attorney Ratigan said it was obtained for the possibility that the appeal went to Superior Court because they had not received any responses from the property owner. He said they were astonished that the detectors had not been installed and they wanted to convey the seriousness of the matter and the appeal process.

Mr. Connors said the Board had received a letter dated April 23, 2015 from the Board of Selectmen endorsing Attorney Ratigan’s letter and asked if it had been a special meeting that they had not advertised. Attorney Ratigan said he was not there and did not know. Ms. Ramunoo said she only received a cease and desist order from the Building Inspector, but never received any correspondence from the Selectmen.

Mr. Connors said the applicants and their tenants may have been remiss in not obtaining building permits in the past, but they were not now. Mr. Estes and Chair Morton both agreed that past renovations had nothing to do with the current tenant. 

Attorney Ratigan said the attorney for the applicant said they would only comply if the Building Inspector agreed that their had been no expansion of the pre-existing non-conforming use or that the permitted use had been terminated from disuse in the course of a year, as well as withdraw the need for a building permit for the overhead garage door. He said the applicant had owned the property since 2000 and there were affidavits that showed that they had never obtained building permits for thousands of dollars of renovations. He said partition walls had been removed and safety issues could have been addressed if they had applied for building permits.

Chair Morton asked the applicant why they hadn’t filed for building permits, and Ms. Ramunno said the tenants had done their own work each time that was below the $2,500 limit. Mr. Estes said the tenant’s time and labor was also a value to be considered, but Ms. Ramunno disagreed. Mr. Stowell said the value of the work appeared to be more like $5,000. Attorney Mitchell asked if there had ever been any building permits and Mr. Stowell said there were in 1978 when the building was built as a utility building. Attorney Ratigan said Dr. Leonard Ames, the former owner had septic approval for two bedrooms, but no one had applied for any permits since.

Board member, John Frink said changes of use and renovations had been ignored up until this point and it was time to get away from divisions between Town boards and uphold the Building Inspector’s Notice of Violation, and require that the applicant obtain a Building Permit and Certificate of Occupancy. Attorney Mitchell agreed with the thrust of Mr. Frink’s recommendation, but reminded the Board that there was no application or notice of a variance request before them, only the question of whether the existing use was grandfathered and whether to uphold or deny the Building Inspector’s decision. Chair Morton added that the applicant might not need to apply for a variance if the use was grandfathered. Discussion ensued regarding whether the use was grandfathered and Mr. Connors said he believed it was. Chair Morton agreed because the former owner had received approval for a two-bedroom septic application.

Mr. Estes wondered how they might address the cease and desist order considering the renovations had already been done. Attorney Mitchell said it was still an important part because the Building Inspector believed there were building code and zoning problems. Mr. Connors stated that the detectors would need to be installed in a realistic time frame and Mr. Estes agreed.

Ted Connors moved to uphold the Building Inspector’s Notice of Violation under Section B requiring that the building at 369-371 Fox Point Road, Tax Map 4, Lot 1 owned by Lawrence & Catherine Ramunno be brought up to code and that the Town not be liable for any violations. John Frink seconded the motion and all were in favor. 
Adjournment: 
John Frink motioned to adjourn and Jim Weiner seconded. All were in favor, and the meeting adjourned at 8:20 p.m. 

Respectfully

Submitted by: 
Jane K. Kendall, Recording Secretary
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