Town of Newington, NH

ZONING BOARD OF ADJUSTMENT

Meeting Minutes – March 2, 2015


Call to Order: 
Chair Matt Morton called the March 2, 2015 meeting 

at 6:30 PM.

Present:
Matt Morton, Chair; Ted Connors; Ralph Estes; John Frink; Jim Weiner; Planning Board Rep, Justin Richardson; Town Planner, Tom Morgan; and Jane Kendall, Recorder

Absent:



Public Guests:
Attorney Steven Roberts; Steve Haight with Haight Engineering; Luke Hurley, Gove Environmental Services; Madeline Mills; Norm LeClerc; Paul Reardon; Ann Beebe; Mike Marconi; Lillian and Alan Wilson

Minutes:
John Frink moved to accept the Minutes of the December 2, 2014 meeting. Ted Connors seconded the motion, and all members voted in favor.
Public Hearings:

A) Request by Keith Frizzell regarding property at 34-46 Patterson Lane, Tax Map 19, Lot 6 and Map 13, Lot 11 for the following:
1) A Special Exception to permit the construction of water impoundment infrastructure in wetlands, pursuant to Article X, Section 4C of the Zoning Ordinance

Attorney Steve Roberts informed the Board that they attended the previous Conservation Commission meeting and received a favorable recommendation. Chair Morton asked Board member, Jim Weiner who also served on the Conservation Commission if he had voted and Mr. Weiner said he had not. Chair Morton said that he could vote for the ZBA that case.

Board member, John Frink requested a plan to show a comparison between the existing and proposed conditions. Attorney Roberts said they had an existing conditions plan and new plans that would show the proposed water impoundment structure. Mr. Steve Haight with Haight Engineering said the proposed plans were for reference only.

Mr. Frink reminded everyone not to get into side discussions outside of their purview. Chair Morton added that site review was up to the Planning Board and Attorney Roberts agreed they needed to limit their focus to the issues at hand. Attorney Roberts said they had lengthy discussions with the Planning Board and they were before the Zoning Board of Adjustment for two simple matters, the first of which was the Special Exception.

Planning Board Representative, Justin Richardson said he understood what Mr. Frink was saying, but they still needed to understand whether the plan would impact surrounding property values as part of the criteria. Chair Morton said they could ask basic questions on the use of the building. 

Mr. Haight said Gove Environmental Engineering did a wetlands survey and the proposal would require mitigation for drainage with a retention pond. Mr. Richardson said he was surprised that they were creating a detention pond considering the water quality going out would be worse than the water quality going in. Mr. Haight best management practices recommended the detention pool for the alteration of terrain on this site. He said it would treat all runoff from the roof, pavement and wetlands. Mr. Richardson asked if there would be vegetation to help treat the water quality and Mr. Weiner said he was told they would plant vegetation around the pond to improve the water quality. Mr. Richardson asked for more information on the vegetation plan, noting that some retention ponds fill with invasive purple loosestrife. Mr. Haight said it was not their intent to plant in the detention pond, but to plant seasonal grasses around the edges and mow regularly.

Mr. Frink said they could clear the catch basin, but right now it was covered with snow. He said he also wondered if he retention pond would drain into that culvert. Mr. Haight said they would maintain the catch basin and the volume flowing across the street would increase, but the rate of flow would not. Mr. Weiner said he had asked the applicant when they came before the Conservation Commission if they would end up with a different amount of wetlands when the project was done and they were told that the retaining pond would increase the square footage of the wetlands. Attorney Roberts said the proposal would increase the wetlands by 40-50%. 
Mr. Paul Reardon of Patterson Lane said the water would eventually drain into the Piscataqua River and asked what kind of testing would be done to determine if the detention pond was working and what the water quality was leaving the site. Mr. Haight said storm water was not tested as it left the site because it was considered an existing condition and it was not like testing a sewer or water system. Chair Morton asked if they had a maintenance plan and Mr. Haight said they would and there would be a bi-yearly inspection included.

Mr. Reardon said the abutting homeowners on wells had concerns with contaminants getting into their wells. Board member, Ted Connors asked how many wells there were and  direct abutter, Ms. Ann Beebe of Patterson Lane said most of the residents had wells. She said she did not want to hook into the Portsmouth water supply so she was especially concerned with her with her well water being ruined.

Ms. Beebe said she was also concerned that the catch basin would be a mosquito breeding ground. Mr. Haight said they could add having an entomologist testing to the maintenance practices and that the alteration of terrain permit required that they monitor the wells in the area during construction.

Mr. Frink asked if there  would be any drilling and Mr. Haight said they would do some blasting because there was a 4-8’ deep ledge. Mr. Richardson asked if questions on blasting was within the purview of the Board and Chair Morton said it was not. 

Ms. Beebe said the plan showed a fire lane on the residential side and Mr. Norman LeClerc, also of Patterson Lane said the slope and grade were going in on the residential side to access the industrial construction. Attorney Roberts said there was already an industrial building in the location and the drainage proposals for the new building would be an improvement. Mr. Richardson said he thought industrial use on the residential property would be prohibited, yet the plan showed the storm water facility in the residential zone. Town Planner, Tom Morgan said Town counsel, Attorney John Ratigan had issued an opinion regarding the slope, but he didn’t recall any opinion on the ditch on the residential side; however, that was within the Planning Board’s purview to address and the question didn’t relate to the Special Exception request before the ZBA. Mr. Morgan reminded the Board that they were reviewing a request for a Special Exception for the wetlands.

Board member, Ralph Estes asked if the applicant had obtained the necessary permits from the Army Corp of Engineers and DES Wetlands Bureau. Mr. Haight replied that the permits were pending and that they would forward the Conservation Commissions minutes to the State to show they had made a recommendation in favor of their plan. Mr. Estes asked what the Conservation Commission thought of the project and Mr. Weiner said the Commission recommended approval, but they had requested that the applicant plant more than the minimum trees required. Mr. Morgan said the motion said that the Commission had no objections. Mr. Frink said they generally required recommendations from the Conservation Commission in writing. Mr. Morgan said he had written something on behalf of  the Commission for the ZBA and would pass it out. Mr. Frink said he would have liked to see something directly from the Conservation Commission Chair and something from the State Wetlands Bureau and would therefore support a continuance. Mr. Haight said approval of the wetlands permit was under the purview of DES.

Mr. Haight went on to say that Town engineering consultant, Altus Engineering was reviewing the plan and would submit their approval to the Planning Board. Mr. Richardson said the ZBA would also like a copy of that report to show there was no detrimental impact to the area from the project. Attorney Roberts said there already was an engineering representation and there was no evidence to the contrary. He said they were at the mercy of the Army Corp of Engineers, DES and the Wetlands Bureau so he suggested that the Board consider their recommendations contingent on those approvals, which might take three to four months. Mr. Estes said the Board was supposed to see the approvals before voting, to which Mr. Haight  replied that their approval would not be valid anyhow if it was contingent on the wetlands permit approvals. Attorney Roberts added that the Town had the permit applications, which were submitted to the Conservation Commission on February 19, 2015. Mr. Frink said they couldn’t start construction without the permits so he didn’t see why they wouldn’t schedule another meeting after they received the permits. Attorney Roberts said one of their predicaments was that the Planning Board approval depended on going before the ZBA for the Special Exception. Mr. Richardson said the Planning Board could make their approval conditional on the granting of the Special Exception, but the ZBA approval required the permits.

Jim Weiner moved that the request by Keith Frizzell regarding property at 34-46 Patterson Lane, Tax Map 19, Lot 6 and Map 13, Lot 11 for a Special Exception to permit the construction of water impoundment infrastructure in wetlands, pursuant to Article X, Section 4C of the Zoning Ordinance be postponed until the applicant received the necessary permits. Ted Connors seconded the motion and all were in favor.

Mr. Morgan asked the applicant when they expect to have their permits and Attorney Roberts said he thought they could have them in 30 days. Mr. Richardson said DES gave them 75 days so suggested 60 days out Chair Morton asked the applicant if would they would put 30 days in writing and Attorney Roberts said he would send a letter to Mr. Morgan.

Chair Morton said they could schedule the next meeting two weeks from the time they received notice on the receipt of the permits. He continued the meeting to April 6, 2015.

2) A variance to allow a twelve square foot sign where Article XI of the Zoning Ordinance permits a maximum sign size of 50 s.f., said sign to be set back five feet from Patterson Lane where the ordinance requires a minimum setback of 75 feet.

Attorney Steve Roberts stated that their proposal for a four square foot directional sign placed within the 75’ setback would benefit the neighborhood to keep truck traffic from going down Patterson lane. He said the sign could be twelve square feet if the Board determined it was not directional, but it would still not meet the setback requirement. Attorney Roberts presented an outline of how the proposal met the criteria for the variance and emphasized that it would be a benefit for everyone. Mr. Frink agreed that the sign would serve a good purpose for the residents.

Mr. Paul Reardon of Patterson Lane said the existing sign that stated a 3-axle maximum had been at the end of the road, but was moved 70-80’ down the road. He said he was concerned with trucks entering the lane with the natural gas pumping station on the corner and no emergency exit for the residents. 

Attorney Roberts said the Town, not the applicant, had put up the 3-axle sign. Mr. Frink said the 3-axle sign was originally placed there because Sprague was using Patterson Lane to access their plant. He added that the gas pumping station had a guardrail on the corner.

Mr. Richardson said the sign only listed their address and would ensure that trucks didn’t go beyond the site. Mr. Haight said the size and placement request was based on the most efficient angle for the line of site for trucks. Mr. Haight  said they could put anything on the sign, but the intent was to identify the business site for delivery trucks with a bill of lading.

Ms. Ann Beebe of Patterson Lane said she was in support of the sign.

Mr. Michael Marconi of Coleman Drive agreed that the sign would be helpful and it should be considered.

Ted Connors moved to grant the request by Keith Frizzell regarding property at 34-46 Patterson Lane, Tax Map 19, Lot 6 and Map 13, Lot 11 for a variance to allow a twelve square foot sign where Article XI of the Zoning Ordinance permits a maximum sign size of 50 s.f., said sign to be set back five feet from Patterson Lane where the ordinance requires a minimum setback of 75 feet. Ralph Estes seconded the motion. 
Mr. Morgan suggested the Board review the five  criteria considered for approval. Chair Morton said the applicant had provided  written coverage of the criteria. Mr. Richardson said he thought it was a good practice for the Board to do their own review.

Mr. Richardson stated that the request would not be contrary to the public interest and would be consistent with the spirit of the Ordinance because it was a small sign that would not be in competition of other signs. 
Mr. Frink said the sign would direct trucks to their destination, which would be for the public good and without it they could drive further down Patterson Lane where there was no turn around.

Mr. Richardson said substantial justice would be done in granting the request because it would not be possible to see the sign if it was set back 75’.
The motion passed unanimously with all in favor.

B) Bruce Belanger’s Administrative Appeal of the Planning Board’s interpretation of Article X of the Zoning Ordinance regarding property at the corner of Nimble Hill Road and Fox Point Road, Tax Map 17, Lot 11-2. 

Mr. Richardson and Mr. Weiner recused themselves.

Attorney Chris Mulligan requested a continuance of their application. He said they were going before the Planning Board the following Monday with a modification from their request for a 3-lot subdivision to a 2-lot subdivision and their decision might render their appeal request as moot.

Mr. Richardson commented that the alternate plan before the Planning Board also crossed wetlands and involved the same issues. He said he was concerned that the abutters might miss the meeting if they put it off for another month so he wanted to be sure that the abutters were aware of the meeting. Ms. Madeline Mills of Old Post Road agreed that the issue was important to her as an abutter and that she wouldn’t want to miss the meeting. Chair Morton said although the applicant might not require another meeting, he didn’t want to prejudice the Board with further discussion. 

Chair Morton asked the applicant if continuing the meeting to April 6, 2015 would be acceptable and Attorney Mulligan said it would.

Ted Connors moved to continue the meeting for Bruce Belanger’s Administrative Appeal of the Planning Board’s interpretation of Article X of the Zoning Ordinance regarding property at the corner of Nimble Hill Road and Fox Point Road, Tax Map 17, Lot 11-2 to April 6, 2015. Ralph Estes seconded the motion and all were in favor.
Adjournment: 
Ted Connors motioned to adjourn, and Ralph Estes seconded. All were in favor, and the meeting adjourned at 7:55 p.m. 

Next Meeting:
Monday, April 6, 2015

Respectfully

Submitted by: 
Jane K. Kendall, Recording Secretary
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