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Inhis October 1992 dissenting opinion in Grey Rocks Land Trust v. Tow n of
H ebron, 136 N.K . 239, 246, Jistice Sherman H orton stated: “fwoull ask fora full
reconsideration of our definition of hardship, in tie appropriat case....”” distice H orton
detrmined tatthe appropriat case t reconsider tie definition of unnecessary hardsh ip
was te otierwise unrem arkab B case of Sim p Bx v Newington. On January 29, 2001, te
New Ham pshire Supreme Courtsigna ld a new tact on the sub pctof unnecessary
hardshipwhen itstated as folbws:

We be Bexe our definition of unnecessary hardship has become too
restrictive in Ughtof e constitutiona Bprotctions by which itm ustbe
tmpered. In consideration of tiese protctions, terefore, we depart
today from te restrictive approach tathas defined unnecessary hardship
and adopt an approach more considerat oftie constitutionallrigh tt enjoy

property.

The Supreme Court?decision represent a significant change in tie Bw
regarding \ariances, howe\er, contrary tosome specu ktion, itdid not re\erse tie entire
body of variance Bw tathas been dewe bping over tie hst50 years. Rater, it
represent tie Rteststage in tie continuing evo bition of tis one particu br aspectof
zoning Bw. Much of the Bw regarding variances rem ains unchanged. The folbw ing is
a sum m ary of the im pactof the Sim p Bx decision.

l. ASPECTS OFVARIANCE LAW NOT CH ANGED BY
SIMPLEX V. NEW INGTON

A. Purpose of \ariances: The reason why variances are partof tie hw of zoning
rem ains unchanged. “NAriances are inc lided in a zoning ordinance © prewventan
ordinance from becom ing confiscatory or undu b oppressive as app led © individual
properties unique ¥ situated.””Ouime te v City of Somerswort, 119 N.H . 292, 294
(1979). WVariances are designed to afford re Befto indinidua Bproperties pecu lar ¥
affectd by te prowusions of a zoning ordinance. If tie majority of property in a

particu br zoning district are affected in te same way, te appropriat form of re lefis a
Bgis Btnve change (zoning amendme nt) rathe r than a variance. Rowe . Tow n of North

H ampton, 131 N.K . 424, 429 (1989).
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B. Burden of Proof: The parties seeking a variance continue © haw te burden of
establshing each oftie requirement for that variance. Grey Rocks Land Trust v. Tow n
ofH ebron, 136 N.H . 239, 243 (1992).

C. Presum ption of Valdity: There continues 0 be a presum ption t at alzoning
ordinances are valld, and te party chalinging teir constitutionalty carries te burden
of overcom ing tis presum ption. Tow n of Nottingham v H arwey, 120 N.H . 889, 892
(1980). To detrmine wheter an ordinance is arbitrary and unreasonab B, te injury or
bss © tie Bndow ner m usthbe ba knced againstte gain © tie pub lc. Metzger v. Town
of Brentw ood, 117 N.H . 497, 501 (1977). Reasonab I zoning regu ktions tat Im it
econom ic uses of property, butdo not “Substantial destroy” e valie of an indivdual
piece of property, are constitutionall In detrm ining whe tier a regu htion has
substantiall destroyed the valie of a particu lr parcel itis necessary whetier the
property atissue is zoned in conform ity with te uses tatsurround it andwhetier these
uses are uniform . Thatis, tie uses of adjacentproperties m ay render tie valie oftie
subgctproperty so smallas o effecttie taing of te property, ifte zoning ordinance is
enforced. Carbonneau v. Town ofExetr, 119 N.K . 259, 264 (1979) ;Buskey v Tow n of
H anover, 133 N.H . 318, 324 (1990).

D. FinancialH ardsh ip NotEnough : The Bw regarding financialhardship rem ains
tie same. The factthatthe app Ication of an ordinance m ay cause a lndow ner t© suffer
some financialbss is not(by ite F)sufficikntt creat an unnecessary hardship.
Gowvernor T Is hnd Cib v Town of Gilord, 124 N.H . 126, 130 (1983) ;0 Bzak v Town
of New H ampton, 139 N.K . 723, 726 (1995).

E. Persona BCircum stances of Owner: A hardship does notexistifit justre ks
1 te persona Bcircums tances oftie Bndow ner. Ryan v City ofManches®r, 123 N.K .
170, 174 (1983)(heahh probEms which preventd hndow ner fron w orking outside her
home did not ustify variance for business in home in residentia ldistrict).

F. Necessary H ardsh ip: \ariances m ay sti Bbe grantd on ¥ ifte app Bcation of an
ordinance creats an “Gnnecessary hardship.”> A lknd use regu htions may cause
hardship © a hndow ner. The hardship m ay be considered “hecessary”f it affords
comme nsurat pub Bc advantage and is required in order © give fulleflectto te purposes
of te ordinance. Grey Rocks (dissentp 247)

Il. THE STATUTE AUTH OR IZ ING VARIANCES

The New H am pshire Supreme Court creatd te definition of unnecessary
hardship for this State and tie Supreme Courthas now redefined it The standard zoning
enab Ing Rgis ktion adoptd by tie New H am pshire Legis bture in 1925 spe M outte
basic requireme nt for a variance and t ose requireme nts cannotbe changed by te
Court RSA 674:33,1(b) proMdes tiatthe Zoning Board of Adjustme ntshalhawe te
pow e r to:
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Autiorize upon appea lin specific cases such variance from te
trms of the zoning ordinance as w i Enothe contrary to the pub Ic intrest,
if, ow ing 1 specia lconditions, a Hera Benforce me ntof the prowsions of
te ordinance w i Mresu kin unnecessary hardship, and so t at the spiritof
te ordinance sha HMbe observed and substantialjustice done.

I1l. REQUIREMENTS TH AT CONTINUE TO EXIST INORDER
FOR A VARIANCE TO BE GRANTED

A. No Dim inution in \Valie: Een under tie new standard, te granting of a
variance cannot resu kin te dim inution of valie ofsurrounding properties. This
continues © be a judgme nt califron tie ZBA and often requires e ZBA o weigh
conflcting &stim ony and opinions. The Court hawe recognized tatthe Zoning Board of
Adjustnentis an appropriat body 1 reso ke conflict in €stim ony. Nestor v Town of
Meredith Z BA, 138 N.K . 632 (1994).

The fact that neighbors m ay notobpctdoes notnecessarilh mean tatthe
proposa lw i Mnot cause a dim inution in vallie and, on tie otier hand, tie fact that
neighbors m igh tprefer b at a particu br parce lof knd rem ain undeve bped is not, by
itse IF, a basis for finding tat tiere w ou B be a dim inution. (The requirementtatthere
be no dim inution in valie was added by tie New H am pshire Supreme Court50 years ago
and w as reitratd by te Courtin Sim p kx).

B. Pub Bc Intrest The statutory requirementremains te same tatthe \ariance
cannotbe contrary to the pub lc intrest Like te question of affecton property \alles,
tisisa judgmentcalifor the ZBA and one where e ZBA mustreso Le a lMconflct in
tstimony. Nestor v. Town ofMeredit ZBA, 138 N.H . 632 (1994). “A finding t at an
unnecessary hardship exist does notnecessari ¥ require te granting of a \ariance zrather
tie Zoning Board is required © ba lnce such ahardship with considerations such as
publc inkrest”” Saturby v. Town ofH oMs, 129 N.H . 757, 761 (1987)(speciall
conditions aboutte property distinguished it fron otier properties in te area, howe\er,
te denia Bof a \ariance for te bcation of a septic sysem was uphe B because itwas
found tat the p lcementofaseptic sysem in tie requestd bcation cou l hawe an
adverse im pacton tie pub Bc w ater supp b and tius on te pub lc intrest).

C. Substantialdustice: The requirementt at tie granting of a variance w i Bresu k
in substantialjustice rem ains in p hce. The O ffice of State PRnning instructiona lbook Bt
on zoning has alvays t&ken te position tatthe on I guiding rul is tat any bss 0 te
individua b at is notoutweighed by a gain 1 te genera Bpub lc is an injustice. The
injustice m usthe capab B of re lefby te granting of a \ariance ttatmeet te oter

qua Hfications. A Board of Adjustme nt cannot al\iak an injustice by granting an i Bgal
\ariance. This particu kr requireme ntover hps somewhatw it tie new requireme ntfor
unnecessary hardship.
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D. Spiritand Intent The use resu ling from te \ariance m ustnotbe contrary to
te spirit and inentof the ordinance. This requirementremains unchanged, howe\er,
Bke te prevous requirement, tiere is now some over kpping betveen tis requirement
and tie new standard for unnecessary hardship. The exam p B given in te OSP

H andbook is ofa btwhich hasampl widt butnarrows down in tie front and does not
meette minimum frontage requirement If the inentof the frontage requirementw as
prexentonvercrow ding and since tie widt of tie btwoull ensure tatthere woull be no
overcrow ding, te granting of a variance in t at instance wou ll not\io kte te spirit and
inentof te ordinance. Seee.g. Metzger v Brentw ood, 117 N.H . 497 (1997).

. THERE MUST BE SPECIALCONDITIONS RELATED TO
THE PROPERTY TH AT ISTH E SUBZECT OF TH E
VARIANCE APPLICATION

The requireme nt regarding specia lconditions hawe not cianged and m ustbe kept
inmind when app ¥ing tie new standard for hardship. The statute a Bbws te granting of
avariance on¥ when “6w ing 1o specia lconditions a kera Benforce me ntof the prowisions
of the ordinance w i lresu kin unnecessary hardship.””Un Bss tiere are specia Bconditions
regarding a particu kr piece of property t at cause te ordinance © resu kin unnecessary
hardsh ip, a variance cannotbe grantd. Exam pBs of “$pecia Bconditions™m igh the
where an unusua Bshape ofa bt causes tie setback requirement © e Im inat any
reasonab B bui Bing en\e bpe, H usnander v. Tow n of Barnstad, 139 N.K . 476
(1995)(banana shaped bui Bing en\e bpe unusab B witioutre Bef), orwhere alotier bt
enjoyed te benefits soughtby app Bcant Be hnger v Nashua, 121 N.H . 389 (1981)(m ost
otier bt had comme rcialluses).

Ifallotier bt in te zoning district are sim i br ¥ affectd by te zoning
ordinance so tiat there are no “$pecia Bconditions”“affecting tie btof the app Icant, te
app Icantis notentithd © \variance relef. H anson v. Manning, 115 N.H . 367
(1970)(“Absent Specia Bconditions W hich distinguish te property from oter property in
the area, no \ariance m ay be grantd e\en tough tere is hardship.”’p 369 - app lcant
had 130 acres characterized by Bdge and we thnds just Bke e\ery oter parcellin t at
portion of tie Town) ;CrossBy v Town of P Bam, 133 N.H . 215 (1990)(200 of
app Icant ™eighbors had homes allo on undersized bt which cou B not accom m odat a
tw o car garage w it outvariance re lef).

V. WHAT SIMPLEX V. NEW INGTON H AS CH ANGED

Sim p Bx v New ington has notturned zoning Bw, or for thatm atter a B\ariance
Bhw, onitear. ltdoes, howe\er, reflctty o significant changes: (1) itsignall e New
H am pshire Supreme Court3 changing attitude tow ard private property right and te
granting of \ariance relef, and (2) itexp Bcith m arks tie change in te Courtde\e bped
definition of “Gnnecessary hardship.””
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The Change In The Court? Attitude

Before Simp Bx: Between 1987 and 1992, tie Courttook a \ery hard Ene on
variances. Ineach of ten cases decided during trat time period, tie Court rulld tiat
variances shou B nothawe been grantd.

Alxander v H ampstad, 129 N.H . 278 (1987) ;Saturly v. H olls Z BA, 129 N.H .
757 (1987) Margat v Gilord, 130 N.H . 91 (1987) Rowe v Nort H am pton, 131 N.H .
424 (1989) ;Gos In v Farm ington, 132 N.H . 48 (1989) :Devaney v Windham, 132 N.H .
302 (1989) Cross By v. Pe Bam, 133 N.H . 215 (1990) ;Granit Statt Minerak v
Portsmouth, 134 N.K . 408 (1991) H ussey v Barrington, 135 N.H . 227 (1992) and Grey
Rocks Land Trust v. Tow n ofH ebron, 136 N.H . 239 (1992). [Tw o otier variance cases
were considered and decided on otier issues: Treisman V. Bedford, 132 N.K . 54 (1989) 3
Tessier v H udson, 135 N.H . 168 (1991)] 3

After te fbod ofstrict variance cases in tie Bt 1980 Tand ear ¥ 1990 T, tere
appears © hawe been an a b ostim perceptib B change in tie Court? attitude tow ard
\ariances. From 1992 t 2000, te Court considered \ery ®w \ariance cases. In
H usnander v. Tow n of Barnstad, 130 N.H . 476 (1995), the Courtuphe B te granting of
a\ariance for an unusua ¥ shaped parce lof Bnd and in Ray I State Ine Marketwv. Town
of R Bam, 140 N.H . 139 (1995), the Courtuphe B te expansion of a nonconform ing use
abhough itdid notrequire a variance. Nonetie Bss, unt Ite decision in Simp i, te
ahh ostim possib B standards for unnecessary hardship do not app¥.

Afer Simpx: Jdisthow far the Court? atfitude concerning unnecessary hardship
wilevole remains o be seen. The c Bar tirustof the Court? tinking atte present
time is summ arized in tie folbw ing paragraph from tie Sim p Bx decision:

Inevitabl and necessari b, tere is a €nsion betveen zoning
ordinances and property right, as Court ba knce tie right of citizens
the enjoyme ntof private property w it te righ tof m unicipallties ©
restrict property use. In tis ba kncing process, constitutiona Bproperty
righ s mustbe respectd and protctd from unreasonab F zoning
restrictions. The New H am pshire Constitution guarantes t© a Bpersons
the right® acquire, possess and protctproperty. Se N.H . Const pt 1,
arts. 2, 12. These guarantes Imitalgrant of powers o te Stae tat
deprine individua l ofthie reasonab B use ofteir EBnd.

Inshort, rater than routine ¥ finding t at the difficulk conditions for variances
hawe notbeen met te CourtwiBMnow be much moreinclned © try toatte mptto strike a
ba lknce between municipa Eregu ktions and private property righs, wit te scalls
probab ¥ being ti ked tow ard private property righ .
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M. THE OLD UNNECESSARY H ARDSH IP TEST
(PRE-SIM PLEX)

In Ryan v. City ofManches®r Zoning Board, 123 N.H . 170, 173 (1983), the New
H am pshire Supreme Courtstated as folbws:

Itis we Mestablshed tatahardship exists on ¥ ifte ordinance
undu ¥ restricts tie use oftie Bnd due t specia lconditions unique © t at
particu br parce lof hnd. Richardson v. Tow n of Sallshury, 123 N.H . 93,
96 (1983);U-H aullCo. of W & Mrmont, Inc. v. City of Concord, 122
N.H . 910, 912 (1982). The hardship m ust arise from a specia Bcondition
oftie Bnd which distinguishes itfron otier hnd in tie same area w it
respectto te suitabilty for the use for which itis zoned.

The pre-Gowernor T Is hnd Cib v Gilord, 124 N.H . 126 (1983) definition of
unnecessary hardship which was outlined in Ryan m ay sti hawe some valdity. Itwas
the ratcheting up of tie restrictions tat began w itt Gowernor 3 Is hnd tat m ade
variances vrtua i im possib I} © obtainandwhich exentual Bd t© tie Simp Ix case.
The rulkin Gowernor T Is hnd and Grey Rocks w as stated as folbws :

The standard for estabBshing hardship is narrow . Forhardship
existunder our &st, te deprivation resu ling from app Ication of te
ordinance m ustbe so greata © eflectine b prexenttie owner from
m ak ing any reasonab B use oftie knd.

This portion of tie &stis no bnger valld since tie Courthas found t at th at
eflectine b shutoffthe relefvalle tat variances are supposed 10 provde.

MI. TH E NEW UNNECESSARY H ARDSH IP TEST
(PO ST-SIM PLEX)

Ratherthan hauving © establsh b at the ordinance prexent tie owner from
m aking any reasonab B use ofte End in order © dem onstrate unnecessary hardship, a
hndow ner can now establsh unnecessary hardship by satisfying tie folbw ing tiree
conditions:

@ Th e zoning restriction as app led © t e app Icant? property intrferes
wit teapplcant? reasonab B use ofthe property, considering te unique setting of
tie property in it enMronment

Rater than having © demonstrat tattiere is notany reasonab i
use ofte Bnd, Bndow ners mustnow demonstrat tatte restriction
inerfres with teir reasonab b use ofthe property considering i unique
seting. The use musthe reasonab B. The second partoftis €stisin
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some ways a resaementoftie statutory requirementtattere be
some thing unique abouttis property and tatitnotshare tie same
charackristics ofe\ery otier property in tie zoning district

@ No fair and substantia lre htionsh ip exist between tie generalpurposes
of t e zoning ordinance and t e specific restrictions on t e propert.

Is te restriction on tie property necessary in order © give full
efecttothe purpose oftie ordinance, or can re lefbe grantd © tis
property witoutfrustrating tie purpose oftie ordinance? Is tie fu l
app Ication ofte ordinance © tis particu br property necessary ©
prom ot a valld publlc purpose?

©)] The variance wou B notingre tie pub lc or privat righ € of ot ers.

This is perhaps simibr o a “floharm - no fouF%tandard. Ifte
granting oftie \ariance woull nothaw any negative impacton tie publc
or on privat persons, tien perhaps tis condition ismet Stated
diferentd, woull tie granting oftie \ariance creat a privat or publc
nuisance?

A Bt ree conditions m usthe satisfied for unnecessary hardsh ip © existunder tis
s tandard.

MII. IMPACT OF SIMPLEX V. NEW INGTON

We wilprobab ¥ notknow tie realleflectof Sim p Bx v Newington unt Ba num ber
of years hawe passed and the Supreme Courthas issued t o or tiree more decisions
inerpreting tie new standard. We can, attis point, fairl safe b say tattie case will
haw te folbw ing affect:

Less Certainty/M ore FExibi Hy: Under te o B standard, tie requireme ntfor
unnecessary hardship was \ery difficulk Afer Gowernor T Is knd, ithad become ahh ost
im possib k. On te positive side, tiere was a greatdea lof certainty in deallng w ith

“A nuisance arises from use of property, either active ¥ or passive ¥, in an unreasonab B manner. Shea v
Portsn outh, 98 N.H . 22 (1953). A nuisance can be eitier pub lc or private. A private nuisance is defined
as an activity which resuls in an unreasonab B intrference w it te use and enjoyme nt of another ¥
property, Urie v. Laconia Paper Co., 107 N.H . 131 (1966) zwhilk a pub Bc nuisance is an unreasonab
intrference wit a righ t con m on to the genera lpublc. A pub lc nuisance is behavior which unreasonab ¥
inerferes with tie heahh, safety, peace, com fort or convenience of tie genera lcom m unity. Conduct
which unreasonab b intrferes with te right ofothers may be bot a publc and private nuisance. Robie
v Lills, 112 N.H . 492 (1972). In order for a nuisance toexist, te intrfrence com p kined of m usthbe
substantiall tat is, the harm allged m ustbe in excess oftie custom ary interference a hnd user suffers in
an organized society, howe\er, note\ery intntiona land substantialinnasion of a person ¥ intrestin te
use and enjoyme nt of Bnd is actionab k. 1d. at 496.
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\ariance app Ications. On te negati\e side, tie \ariance process no bnger proMded te
relefvale which was tie intentof te drafers oftie Standard Z oning Enab Ing Actin
te 1920s. The o M standard w as re lktne ¥ easy o app¥. The new standard has a great
dea Im ore fixibi My and w i Mrequire de Boeration and tie exercise of judgme ntin cases
which may hawe resu led in a denia lin te past

Less Leverage for Bad Neigh bor: One oftie unfortunate bi-product oftie o B €stfor
unnecessary hardship was t at it gave undue Bwerage t a difficukneighbor. Whilk te
righ s of abutters need © be protctd, tie o B €stperm ited difficulkneighbors ©
prexenttie issuance of variances when tiere was basica ¥ no otier reason for denial
tan te fact that a reighbor wantd t be difficulk

M ak ing H onestZ BA Members: Inthe Jdine, 1993 edition of ttie New H am pshire Bar
Jurnall Atiorney DamMd Kentof P¥m outh, New H am pshire, autiored an artick in which
he com pilkd te resulk ofastudy of five Boards of Adjustme ntt roughouttie State.

The resuls ofhis findings indicatd t at 70% of alrequestd \ariances we re grantd.
When tiere was significant opposition, tie percentage dropped greath.

The reallty was tat despite tie ah ostim possib B requireme nts for unnecessary
hardship, members of Boards of Adjustne nthawe genera ¥ tried 10 ba knce tie pub lc
good w it te right of private indiMduall, be tiey te app Bcantor abutiers. A kough
tere were exceptions, Boards of Adjustme ntwere not reck Bss in denying or granting
\ariances. Board members wresthd with each of the conditions. The unnecessary
hardship requirement caused tie most constrnation for Board me m bers.

There wilprobab ¥ be a marginallincrease in te num ber of variances t at are
grantd, howe\er, tie major difference w i lMbe tatthe Boards of Ad justme ntw i Enow
hawe a mechanism whe reby tiey can Bgitimate b grantre Befwhen tey find tat the
conditions are me t and th at it is appropriat.

IX. WHAT SHOULD MUNICIPAUTIES DO ?

A. Ch ange \Variance App Bcation: |If your variance app Ication discusses te
unnecessary hardship under te o B standard, itshou B be remMsed © reflictte new
s tandard.

B. Seek Guidance: If a variance app Ication raises serious questions aboutte
purpose or app Ication of tie Zoning Ordinance as app led t a particu kr piece of
property, you may wantt seek assistance from Tow n Counse Bor, m ore im portanth, te
m unicipa lor regiona lIp knning office.

C. M astr Phn: Since tie €stnow focuses on te im pactof the app Bcation on te

ordinance, itis exen m ore im portant to consider tie re htionship betveen te Zoning
Ordinance and e Mastr Phn.
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D. M ak ing Findings: The change in tie zoning requirementm akes iteven more
im portant th at boards m ake accurat findings of factin regards t© alte €st fora
\ariance.

E. Keep Ordinance Current The new standard establBshed by Sim p kx for
detrm ining unnecessary hardship put an exen greatr prem ium on keeping zoning
ordinances current

Respectiu W subm ited,
Petr d Lough In

Leonard Cotion H ouse ?Straw bery Banke
PostO fhice Box 1111

Portsmout, NH 03802-1111

Phone: (603) 431-6466

Fax: (603) 436-4079

E-mail bugh Bw @ nh.u krare tcom
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